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Case No.: FC 2011-093719 

MOTION TO D!SM!SS 

______________________________________) 

Petitioner, prose, fespectfu!!y moves the Court to dismiss the instant matter fer lack of subject 

matter jurisdiction. This rnotion is supported by the attached iviernorandum oi Points and 

Authorities. 

!'.~emorandum of Points and Authorities 

Background 

The Child was born in September 2000, while Petitioner and Respondent were still married 

and !!vinQ together. !n October 2001, 'Nhile residing in Los Angeles, California, Respondent 
' 

and Petitioner separated. Respondent relocated, with Child, to Phoenix, Arizona. In 

December 2001 Respondent relocated to Florida to revive a relationship vvith an ex-boj1riend 

(Capuano), ieaving ihe Chiid wiih her moiher in Phoenix. Respondeni did noi provide her 
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rnother nor Petitioner with forwarding information. 

Upon learning this fact Petitioner brought Child back io Los Angeles and commenced divorce 

and custody proceedings in the Superior Court of California (case no. YD042145). An initial 

custody hearing was set for February 6, 2002. Respondent and PetitiOner appeared for the 

hearing. At that time the Court issued an initial custody Oidei gianting each party equal 

custody rights, in intervals of two weeks. The Court expressed concen1 about Respondents 

intention of driving from Florida to California every fo-ur ·weeks \rvith Child, vvho was only 17 

months oid, and informed Respondent thai if she was io be traveling cross-country she would 

have to fly - driving that distance v"ith the Child .,,..;ould not be acceptable. Respondent testified 

that she would relocate back to Phoenix and reside with her mother. The Court considered 

that an acceptable iesolution and Oideied Petitionei to ielinquish Child to Respondent that day 

for two weeks. Petitioner complied with the Court's order. 

Respondent immediately took custody of Child and proceeded to drive to Florida with the 

Child. T'vvo 'v·.;eeks later Petitioner flew to Florida to take custody of the Child as directed by the 

Court. Respondent did not subsequently exercise her custody rights or make any further 

attempts to visit or maintain contact \•lith the Child. 

In February 2002 Child began attending a preschool in Torrance, CalifOrnia 'v'Vhere Petitioner 

and Chiid met Liz Munoz, a teacher at the school. Petitioner and Munoz became friends and 

~v1unoz began assisting Petitioner 'v•v'ith caring for Child. 
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in May or June 2002 Respondent married Capuano in Florida; whiie siiii married to Petitioner. 

in September 2002, upon becoming pregnant, oy vapuano, with her second chiid (Sage) 

Respondent ielocated again and changed hei telephone number. Respondent did not notify 

Petitioner of her ne\oV whereabouts or contact information. Respondent discontinued aii contact 

with Petitionei and Child. Due to the disappeaiance of Respondent the pioceedings in 

California were put on ho!d 

Petitioner and Chi!d continued to reside at the same address from March 200i untii January 

2003. After which time Petitioner and Child resided at a single address in Carson, California 

untli January 2006 with Munoz. During that period Respondent knew of Petitioner=s and 

Child's wheieabouts and contact infonnation vvhich vvas available on Petitioner's and Child's 

web sites (www.richardriess.com and www.gabrieiriess.com, respectiv~iy). 

in January 2006 Petitioner accepted a project in Phoenix and reiocated there temporariiy with 

Child. Immediately upon relocating to Phoenix Petitioner contacted Re~pondent's mcther·'Nho 

stiii resided in Phoenix, to inform her that they were in town and to attempt to re-estabiish 

contact vvith Respondent. Child visited "·.;ith Respondent's mother on three occasions in 

January and February 2006. However; when Petitioner expressed concern regarding what he 

perceived as Respondent's mother's indiscretion, and stated he felt he should be present 

during future visits Respondent's mother discontinued further contact with Petitioner and Chiid: 

in May 2007 Respondent made one teiephone caii to Petitioner and Chiid; wherein she spoke 
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.to Chiid for approximateiy one hour. That was the first contact Chiid had with Respondent 

since her departure in 2001. Respondent refused to provide Petitioner or Child 'v·v~lth contact 

information at that time. No further contact foiiowed. 

in juiy 2007 Petitioner was arrested in Phoenix on charges which were eventuaiiy dismissed 

(case nos. CR2007-147910 and CR2007-121755). That arrest lead to a peiiod of 

administrative detention by the Department of. Homeland Security which lasted untli August 

2011. During the entire period of detention Child resided vvith ~v1unoz in Carson, CA. 

In February 2009,. vvhile Petitioner "vvas in custody, Respondent visited Petitioner at the 

detention facility in Florence, Arizona. Respondent was accompanied by Capuano and one 

unidentified female vvhom Respondent claimed vvas her attorney. The visit seemed to ser.;e 

no ·purpose other than to provoke Petitioner and no attempt was made py Respondent to 

establish contact with Child. Respondent did not provide Petitioner any contact information 

and no further correspondence foiiowed. 

in November 20i 0 Petitioner retained an investigator to attempt to !ocate Respondent. in 

January 2011 the-investigator provided Petitioner Respondent's current contact information in 

Scottsdale; Arizona. Petitioner immediately contacted Respondent by maii to inquire whether 

she vvould be interested in receiving information about Child. A month later Respondent 

repiied to Petitioner's ietter stating she wouid be interested. Petitioner then informed Child he 

had contacted Respondent and forvvarded Respondent's contact inform.ation to Child. 

Petitioner toid Child that the decision whether or not to contact Respon<;Jent wouid be his 
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(Respondent's) alone and that Petitioner would not force or influence Child's decision in the 

matter. 

Subsequently, Petitioner informed both Child and Respondent that he believed his period of 

detention was coming to an end soon. Petitioner stated that he believed he would be released 

from detention in the summei of 2011. 

From January through ~v1arch 2011 Petitioner and Respondent corresponded via mail on a 

number of occ-asions. Respondent stated in her letters that should wouid never uproot Child or 

remove him froni the only family he has ever knovvn. Respondent agreed that it V'v'Ould be veiy 

harmful to Child's emotional and psychological development and weii-being to abruptly take 

him from ~v1unoz's care and transplant him to Phoenix. Respondent stated that things vvould 

move only at a pace that Child was comfortable with and that she was prepared to wait 

vvhatever length of time it would take to build a relationship 'Nith Child. Based on Respondent•s 

letters Petitioner believed she should be given a fair chance to attempt to develop a 

relationship with Child. In ~v1aich 2011 Petitioner forv·~arded Child•s contact information to 

Respondent because Chiid had not yet expressed an interest in establishing contact with her. 

Respondent then contacted Child by telephone. 

Respondent made plans ""~ith Child to visit him in Los Angeles in April but then cancelled those 

plans and rescheduled the visit for May. Respondent sieadfastly assured Child ihat it was noi 

her intention to uproot him or to take him avvay from his home. \"Jhen Respondent visited Child 

in May! for essentiaiiy the first time in Chiid=s iife, she again assured Ch,iid and Munoz that it 
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was not her intention to take Child. On the very nexi day~ howeverl upon returning to Phoenix, 

Respondent telephoned Child and ~.1unoz and told them that she had changed her mind and 

that she was going to bring Chiid to iive with her in Phoenix at the end of the school year 

(June). Respondent stated that she had to move quickly because she kne"v·.; that Petitioner 

was goin~ to be released from detention very soon. Respondent further stated that Chiid was 

too young to make a decision about vvho he vvanted to live 'vVith and that she, as the paient, 

wouid make that decision for him. Respondent did not inform Petitioner of her new pians and, 

in fact, had no further CC?ntact 'vvith Petitioner once she established contact vvith Child (although 

Petitioner continued to attempt maintain contact via mali, Respondent refused to repiy). 

Petitioner then learned from Munoz and Chiid that Respondent was intending to take Chiid to 

San Diego for one 'v".Jeek in June. The trip corresponded to th'e end of the scho_ol year. 

Petitioner waited two weeks to receive some notice from Respondent regarding the San Diego 

trip but Respondent continued to refuse to communicate 'Nith Petitioner. Fearing Respondent 

was not being compieteiy forthcoming about her intentions and that she may be intending to 

take custody of Child by deceit Petitioner notified ~v~unoz and Child that he could not permit 

Chiid to attend the San Diego trip. Munoz then contacted Respondent to inform her. 

Respondent insisted that Petitioner and ~v~unoz 'Nere trying to keep Child from her. 

Respondent was yeiiing at Munoz and Chiid over the teiephone and accused Child oi iying and 

of ruining Sagers birthday present. Child had never encountered such behavior and v1as very 

upset by it. As a_ result of Respondent's behavior Chiid decided that he'did not want to 

continue contact 'v".Jith Respondent until Petitioner returned home. 
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The folfovving day Respondent finally accepted Petitioners telephone call fiom the detention 

facility. Respondent v·tas belligerent and insisted that she \"Jas Chi!dis ,mother, that she had 

rights, and that because Petitioner was in l'prisorf' he had no parentai rights. Petitioner 

explained that due to Respondent's stated intention of taking Child at the end of the school 

year and her refusai io remain in coniaci wiih Peiiiioner he couid noi, i!l good faiih, aliow Chiid 

to go out_ of to'vvn for a 'vveek. Also, at that point Respondent had only had t~v-.~o one-day visits 

wiih Child, in Los Angeies. Foiiowing ihe canceiiaiion of ihe San Diego irip communicaiion 

behveen Respondent and Child dimirlished. Although Respondent made occasional telephone 

caiis io Child he was uncomfortable iaiking io her after her accusaiions and her aggressive 

behavior. 

On August 5, 2011 after not speaking \•Jith Child for approximately one ·month Respondent 

showed up at Child/lviunoz's residence without notice, demanding that iviunoz hand over Child 

immediately. Child became very upset and insis!ed he did not ,,a.~ant to go \'Vith Respondent. 

Respondeni ihen calied ihe police. Respondeni showed ihe police a copy of ihe cusiody order 

from 2002 granting each parent custody in t'v'VO \A.Jeek inter.:als. Respondent denied to the 

ooiice ihai she had been abseni from Child's iife for ihe iasi nine vears and ihai Munoz had 
.~ ~ -- ~ ~ ------ ~-- ~ ------ -~ ~ ~-- ---- ~ ---- -- ---- ~ - - - " ' 

been caring for Child for that duration. Although Child begged the police not to make him go 

with Resuondent the ooiice stated that due to the custodv order he wouid have to ao with her. . . ., . ' .... 

On Augusi 8, 2011 Petitioner received a ietier from Munoz explaining whai had happened. No 

communication ~Nas received from Respondent. Petitioner then repeatedly attempted to call 

Respondent to speak to Chiid but Respondeni wouid noi accepi Peiiiioner's cal is from the 
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detention facility. Petitioner mailed numeious letters to Child at Respondent's address but 

each such letter was returned to Petitioner as ''Unknown- Unable to FoP.AJard''. After a \"leek 

and a half Respondent finally accepted Petitioner's call and Petitioner was able to speak to 

Child. Petitioner informed Child that if 'vvhat he 'v•Janted 'v•Jas to remain 'v•v'ith Respondent then 

Petitioner would support thai decision. Child stated, unequivocally, thai he wanted to return io 

~v1unoz's care until Petitioner 'vvas released from detention. Based on Child's statements 

Petitioner began attempting to prepare his case, however, the detention facility's law library 

had no resources for family !a\AJ. 

On August 31, 2011 Petitioner ~Nas released from detention. During the four years that 

Petitioner was detained he maintained regular contact with Child via telephone arid maii. 

Petitioner typically spoke to Child on the telephone at !east once per 'Neek and often '."Jrote 

more than one ietier per week. Petitioner always caiied on Child's birthdays= hoiidays and 

,.I • • I • uunng spec:a. occasions .. 

On September 11, 2011 Petitioner '."Jas informed by Respondent that she had retained counsel 

in this matter and that a hearing was scheduled for September 26, 2011 in Phoenix. On 

September 12, 2011 Petitioner spoke to Respondent's counsel for the first time. At this time 

Petitioner has not been served any documents or notices in this matter.: 

From January 2002 through January 2006 Petitioner and Child had no 9ontaet with 

Respondent or any member of Respondent's family. Prier to Petitioner locating and initiating 

contact with Respondent in january 2011 there have been only two contacts between 
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Petitionei/Child and Respondent. Thiyughout that entiie duiation of time Petitioner and Child's 

whereabouts have been avaiiabie to Respondent (on the internet or through Respondent's 

mother). However! Respondent made no attempt to establish contact. : 

Petitioner has been in contact with Chiid since being taken to Arizona by Respondent and 

Child has repeatedly insisted to Petitioner that \r·vhat he \rAJants is to return to Los Angeles and to 

be with Petitioner. Petitioner has consistentiy assured Chiid that whatever decision Chiid 

made regarding custody, Petitioner wou!d respect and support and that Petitioner on!y \AJants 

Child to be happy. Child still asserts that he wishes to return to Petitioner. 

Arguments 

i. Arizona is not the Chlid's home state 

The Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA) (implemented in 

Arizona as ARS section 25-1001! et. seq.) section 25-1031 provides that a court of the State of 

Arizona on!y has jurisdiction to make and initial custody determination if the state is the home 

state of the child on the date of eommeneernent of the proceeding. Child has been residing in 

Los ,.t\nge!es, CA exc!usive!y since Ju!y 2007. Therefore, Chi!d•s home state is Ca!ifomia and 

for that reason this Court lacks subject matter jurisdiction. tv1oreover! none of the exceptions 

provided for in section 25-1031 app!y to the current matter. 

2. Jurisdiction to modiftJ the existing determination 

The UCCJEA further provides, in section 25-1 033! that a eourt of the State of Arizona does not 
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have juiisdiction to modify a child custody determination made by a court of another state 

unless a court of the State of Arizona has jurisdiction under section 25~ 1031 to make an initial 

custody determination. Because Child's and Petitioner's home state is California ihis Court 

lacks subject matter jurisdiction to modify the existing custody determir.ation. 
I 

3. A proceeding concerning the custody of the Child has been commenced in 

Caiiiornia 

The UCCJEA provides, in section 25-1036, that a court of the State of Arizona may not 

exercise its jurisdiction if, at the time of commencement of the proceeding, a proceeding 

concerning the custody of the child has been commenced in a court of another state. A 

proceeding concerning the custody of Chiid has already been commenced in the Superior 

Court of California (case no. YD042145) and is currently pending before that Court. For this 

reason, as weii, this Court iacks subject matter jurisdiction to make a custody determination in 

the instant matter. 

II 
~. Respondent has engaged in unjustifiable conduct 

The UCCJEA provides, in section 25-1 038, thai a court of the State of Arizona shaii decline to 

exercise its jurisdiction to make a custody determination if the person seeking to invoke its 

jurisdiction has engaged in unjustifiable conduct. in the current matter Respondent, knowing 

that Petiti'oner 'Nas soon to be released from detention, promptly and 'Nithout concern for the 

weil~being of Qhiid re-entered Child's iife after being completely absent for nine years and took 

Child. against his 'Nill, from the only home he has ever kno'Nn and the only people he has ever 

known as family out of his home state, to Arizona for the express purpose of commencing 
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custody proceedings in Arizona without notifying Petitioner or providing Petitioner an 

opportunity to iespond. Immediately upon ielocating Child to Aiizona Respondent filed an ex 

parte petition for sole custody of Chi!d. At no time prior to Respondent seizing custody of Ch!id 

was Child in danger of being hanned Oi othervVise mistieated. In fact, Child was in a safe, 

stabie, loving and caring environment surrounded by the people that have been his caregivers 

and the only family figures he has ever known. Petitioner contends that Respondent's actions 

in this respect demonstrate her blatant disregard for the weii-be!ng of Chiid and prove that 

Respondent was acting solely on her self-serving m_otive of 11 having both her boys at home vvith 

her". For this reason, as vve!!, Petitioner contends that this Court should decline to exercise its· 

juiisdiction ovei this matter. 

Foi the ieasons stated heiein Petitionei iespectfully iequests the Court dismiss the curient 

proceedings so that they may continue as originaiiy commenced in Chiid~s and Petitioners 

home state of Califomia. 

Respectfully submitted this 14th day of Septembei, 2011. 

Richard Riess 
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Original mailed to: 

1. Superior Court of Arizona 
222 E. Javelina Ave. 
iviesa, AZ 85210 

One copy mailed to: 

Certificate of Service 

2. Desiree Capuano (Formerly Desiree Tomlin) 
20100 N. 78th P!, #1080 
Scottsdale, AZ 85226 

3. David Goldfarb 
Gi!!esie, Shields & Durrant 
7319 N. 16th St, Suite 100 
Phoenix, AZ 85020 

• 

Dated: Septei!iber 14, 2011 

Richard Ri~ss 


